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For Openers

The advocacy brief was handed out to the NAPSA membership at the 2009 NAPSA conference.  Its purpose was to put into their hands an instrument to deflect criticism of pretrial services by representatives the commercial bail industry.  Tim Murray, director of the Pretrial Justice Institute, said that 2009 had seen an unprecedented attack on pretrial services by commercial bail.  He should not be amazed.  NAPSA precipitated it.

At the 2008 NAPSA meeting in Milwaukee, WI Rep Fredrick Kessler claimed he was responsible getting rid of commercial bail in Wisconsin. He was saddened that the bail reform movement ended there three decades ago.  (In part, “Bail reform” is pretrial services’ shorthand for elimination of commercial bail.) He encouraged the attendees to search out some “reform” political types, instances of bondsman corruption, sympathetic press, and so forth to get the ball rolling in the remaining states.  He mentioned that vigilance must be eternal. He rehashed the usual complaints against bondsmen, i.e. an insurance agent, a businessman, making the release decision , bondsmen corrupting judges, and other public officials, non payment of forfeitures, etc.

During Q & A, Kessler made a remark that has returned to haunt the pretrial services community.  It was in response to a question by a retired DC Judge, “Cut-‘em-Loose” Bruce Beaudin, the founder of both DC’s Pretrial Agency and the PRSC (now Pretrial Justice Institute [PJI]). [His odd nickname comes from his rather simplistic approach to making a release pending trial decision:  if the defendant is not detainable, just let him out.  No bond of any kind required, thank you.]   Beaudin asked what recourse the PTR community had in dealing with state legislators. Kessler warmed to this question.  In sum he said : “Fight dirty!”  “It’s OK to play dirty for the public good.”  Kessler almost lost his balance, intoxicated by moral superiority, recounting how he skunked the commercial bail industry with an 11th hour  amendment to a must pass/about to pass budget bill, and that the commercial bail people earlier, deluded by a false state of security, had let their lobbyist go for the year.  The bail bondsmen got hit with a sucker punch in a dark alley.  

NAPSA posted a tape of the above on its website.  Somebody in the commercial bonding community discovered it, and probably every bondsman in the county watched in horrified fascination as Kessler declared a Jihad against bondsmen and the pretrial community pledged “fighting dirty” to eliminate them.  The surprise should be why pretrial services are surprised at the hostility and opposition they precipitated.

What We Are Working With

The advocacy brief could be more accurately entitled “Falsehoods and Half-Truths About Commercial Bail Bonding in America”.  It is mainly an exercise in logic.  It is not so much based on facts as on conjectures.  It starts out with a series of assumptions about the commercial bonding industry, many of which are flat out false, others lacking substantiation. It then proceeds to extrapolate false conclusions from abscessed premises.  (See Appendix A ).
The main flaw of the brief is that it approaches commercial bail as if it were an aberrant genre of pretrial services.   This is an easy punji stick on which to impale one’s foot.  After all, commercial bail and pretrial have the same end, releasing defendants from custody pending trial.  But that is where the similarity ends. Commercial bail is not just a private enterprise equivalent of government run pretrial services.  It’s a different universe.

Hence, if you approach commercial bonding through lens of pretrial services, you will get a distorted picture, one that not only causes puzzlement to those in pretrial services, but frustration and indignation as well.  To them, their separated brethren in commercial  bail are some kind of heretics who missed out on the bail reformation of the Sixties.
In a nut shell, commercial bail works within the criminal justice world as it finds it.  The leadership in pretrial services envisions an entire social engineering make over of the criminal justice system from arrest to case resolution, overcharged with civil liberties considerations.   Pretrial services calls for the abolition of commercial bail.  Commercial bail, in turn, has a live and let live attitude to pretrial services with the unsurprising exception of not wanting to be dimed out by PTS. In fact, PTS appears to resent that (1) commercial bail does not share, and even ignores, PTS aspirations, (2) that PTS has had only modest success with their agenda, (3) that most of the criminal justice community, not to mention state legislatures, ignores their aspirations also, and (4) most of all they resent that commercial bail dominates the field both in terms of efficiency and size.
Parties might honestly and wisely differ, and local interests might widely diverge in a matter so much depending upon circumstances; but no argument seems to satisfy NAPSA/PJI unless it carries an implication of dishonesty and even criminality against their commercial bail opponents.

Throughout the US, there are approximately 14,000 bonding agents (almost half of whom are women) with about 10,000 support staff.  PJI estimates that nationwide, there are anywhere from 200 to 300 pretrial service agencies (although only 171 participated in their most recent survey), translating roughly into a cohort of 2500 to 3000 personnel at maximum.  Hence, when it comes to bail, pretrial services in reality is a very minor player, indeed. 
A Cascade of Errors
In the introduction, the brief gives a thumbnail sketch of the effects of the bail reform movement.  However, it is doubtful, as the brief states, that until the so-called bail reform movement in the Sixties, courts – federal, state, and local – made release decisions exclusively on a defendant’s ability to pay a bond.  The bail reform movement started primarily to help indigent first time non-violent offenders who were not flight risks to be released from custody pending trial.  In a handful of jurisdictions this was facilitated by the establishment of pretrial service agencies.  There are over 3000 counties in the US.  There are less than 300 pretrial service agencies. They have gone beyond their original purpose and expanded their mission beyond the initial help for the indigent to deal with all level of criminals, even high end felonies.
Pretrial Services  -- “…a more rational pretrial justice system”
Advocates of the pretrial services are fond of representing their system as “rational”.  They accuse the commercial bail system of being “irrational”.

What does rational mean?  According to the Oxford English Dictionary, rational means “having the faculty of reasoning, endowed with reason”.  Hence, the word properly is applied to persons not things.  A more apt word is rationable which the OED defines as “reasonable, just, right”.  If pretrial services are rationable, then in the eyes of its advocates commercial bail is “unreasonable, unjust, and not-right”.  By further implication, any jurisdiction which employs commercial bail, that is, the legislatures of 46 states and the federal government, their courts, judges, magistrates, indeed their entire criminal justice and legal systems  -- not to mention regulatory bodies such as departments of insurance  -- are “unreasonable, unjust, not-right”.
What a shock this must be for the tens of thousand of civil servants, the legislators who passed the laws, the governors who enacted and administer same, and the courts which apply them, to discover that they are lunatics.  They just thought that they were establishing a system of release pending trail which in accordance with the 8th amendment allowed release of defendants pending trial and insuring that said defendants showed in court.  And here they are: “unreasonable, unjust, and ,well, not-right”, even if the irrationable system they endorse, according to the US government, academia, and experience, somehow seems to work.  
The pretrial service system also works as designed, (if not intended).  It has a track record of marginal performance. Compared to its irrationable counterpart, it has three wheels.  The OED gives another meaning to rational  -- a truth that exists only in the mind.  In this sense, rational is indeed applicable to the pretrial service system
Risky Business?
The brief claims (p. 2)  “For the most part, these programs use research based tools to assess defendants’ flight risks as well as their likelihood of danger to the community.  By impartially presenting information to judges, pretrial services programs play a vital part in helping select the most appropriate pretrial release or detention conditions.”
The risk assessment tool is a kind of check list used by PTS to determine if a defendant is  a danger to the community and if the defendant is a flight risk. It remains an elusive philosopher’s stone for pretrial services. Countless thousand of dollars from government grants poured out to develop it have failed to come up with a fix. The above statement assumes most pretrial service agencies use a research based instrument that has a proven relationship to the community they serve.  According to a recent Pretrial Justice Institute survey, many pretrial service agencies never never use, much less have undertaken an effort to validate a research based tool for flight and risk assessment. For the most part when they use it, they have adopted instruments/tools used by others.  Because no validation of such instruments has occurred at the local level, such tools may well be worthless or ineffective.  For example, an instrument or tool developed for NYC may not be as effective or may actually be worthless in Peoria, IL.  A variety of local factors can and may influence risk and danger that are unique to each community or jurisdiction.  Using an instrument developed for another jurisdiction does not mean one is using a “research based tool” in an appropriate fashion.  Harris County TX, expended serious money developing a local assessment tool that reviewed pretrial outcomes for an extended period of time.  Therefore, their assessment tool had validation at the local level.  

 “The reason for the bail bond industry’s opposition to bail reform is apparent – every defendant released with non-financial conditions is one less paying customer.” (p. 2)
This is a false assumption and one for which very little evidence exists. First of all, the commercial bail industry does not oppose the bail reform movement per se.  In fact, almost all practitioners in the commercial bail have entered it after the Sixties when the so-called reforms were made. But what pretrial services generally mean by bail reform is the abolition of commercial bail.  While it is a fact that pretrial services aspire to eliminate commercial bail (standard V of the National Association of Pretrial Service Agencies calls for the elimination of commercial bail), the reverse is not true.  Pretrial services should be lauded for their work with the indigent, homeless, and the mentally ill, and for defendant’s rights.  Commercial bail’s objections to pretrial services essentially are twofold: (1) pretrial services’ demand for the abolition of commercial bail, and (2) tax payer dollars bonding out defendants financially capable of purchasing a commercial bail bond. Hence, it naturally opposes those within pretrial services and those identifying themselves as bail reformers who call for the abolition of commercial surety bail.  Why should commercial bail cede its place to a tax payer-funded pretrial service agency that is less effective than commercial bail which operates at no cost to the public? Furthermore, the loss of a potential client released on non-financial conditions, while regretful to commercial bail, is a decision made by a judge.  And because since 1990 the use of surety bond releases by judges has doubled, commercial bail has little argument with the bench.
Where Did Bail Come From Anyway?

The brief states that since the earliest days of the republic, commercial bail bond companies have been doing business. Commercial bail has a long history in America.  It was an outgrowth of medieval English common law in which a surety guaranteed a defendant’s appearance to answer charges.  Commercial bail in America was a natural market driven development.  There was a need and private enterprise stepped in to provide the service. In the late 1800’s and early 1900’s, corporations with enough capital and authority to become surety for others served the public interest.  They were able to charge a premium for the service.  Instead of burdening friends and family, those in need of surety could go to a company specializing in that business.  Furthermore, the law provided protection to those for whose benefit the bond was written, in this case the state.  Just over a century ago surety companies entered the bail business and became well established. Most states had enacted statutes allowing public authorities to accept corporate surety bail bonds.  Commercial bail is a division of corporate surety, in which a third party indemnifies the outcome of a contract between two other parties.  Every contractor who is constructing a government building has to purchase a surety bond in favor of the state.  In order that the state is not left empty handed, the bond is forfeited in favor of the state if the contractor defaults. 
Loss of revenue might be a reason for opposition to “bail reform” from bail industry. But every defendant released by PTS on non-financial conditions does not translate into a loss for commercial bail.
Who’s Scamming Out on Forfeitures?

The brief states that bonding companies contract to pay the full amount of a forfeiture if the defendant absconds.  The brief further implies that compliance is rare. This is not only misleading, but for the most part false.  Non payment of forfeitures results in loss of authority to write bonds. In other words the bonding agent is out of business for non compliance.

The source cited by the brief does not show that the case against abuses by Capitol Bonding was largely brought due to the urgings of the commercial bail industry itself.  Why would honest commercial bail entities tolerate competitors having an illegal edge? Most of these forfeitures were in federal immigration bonds and the commercial bail industry sought out the Financial Services Management Division of the Treasury Department to press them to execute these forfeiture judgments.  Regarding the Los Angeles DA office’s figures and those for the state of California, one has to factor in that at any one time there are many forfeitures in process awaiting the end of the time certain period for the recovery either of the fugitive or an execution of the forfeiture judgment.  Also, a look as the case file on forfeiture appeals kept by the Surety and Fidelity Association of America shows that about 80% of time, sureties loose their appeals.  And if they don’t pay, their certificate of authority to write bail is revoked. The city of Philadelphia does not allow or use commercial bail.  

In an 08 FEB 09 story, the Philadelphia Inquirer reported that the city had lost over $1 billion dollars in their version of bail, ten percent deposit bail, (much favored by pretrial services).  Compared to this figure – in but one metropolitan area, the in-process forfeitures amount cited for 2004 in California pales to insignificance.  
If the police never bothered to collect on traffic tickets, why would anybody pay them?  Hence, in the instance of a jurisdiction not pursuing forfeiture judgments, the onus is primarily on the officialdom of that jurisdiction for not representing the interests of the people they serve, not the bondmen.

A case in point: in an 08 FEB 09 story, the Philadelphia Inquirer reported that the city, which does not permit commercial bail, had lost over $1 billion dollars in their version of bail, ten percent deposit bail, (much favored by pretrial services).  The city never pressed for collection of the 90% balance from their annual average of several thousand skips. Furthermore, compared to this figure – in just one metropolitan area --, the in-process forfeitures amount cited for 2004 in California pales to insignificance.  PTS should distain to prate about the imagined petty larcenies of commercial bail after having given their support to a system of atrocious robbery.  

Profit at the Expense of Public Safety?

The brief (p. 3) makes the false conjecture that the rearrest of a defendant released while pending trial on a secure bond exonerates the bondsman. The only thing that exonerates the bondsman from his contract is the appearance of the defendant in court at the appointed hour.   The brief further extrapolates that bail bondsmen target defendants with higher bonds who are more likely to be rearrested thereby generating better income with less risk to bail agent. The accusation  is grave “This results in the release of individuals who are potentially dangerous to you and your family because they can pay the bond.”  

There is no shred of empirical evidence that this is the practice of bail agents. Such data does not exist.    It is likely that judges who assign high bail do so because such defendants are presumed to be greater risk defendants.  Once the court sets bail then the defendant is entitled to release assuming bail can be posted or obtained.  The court has performed bail review, set a reasonable sum (although high it is presumed not to be excessive in accordance with the 8th amendment’s requirement), and if and when bail is paid or secured the defendant shall be released from custody.  Many judges order defendants with high bail sums to secure release through a bail agent. 
Hybrid Bonds? 

The brief (pp 3&4) criticizes the practice of judges ordering the supervision of individuals by tax-payer funded programs released via a commercial bail bond.  This issue arose with the publication of  Pretrial Release of Felony Defendants in State Courts:  State Court Processing Statistics, 1990-1994. Bureau of Justice Statistics, Nov 2007.  The study showed that within the reporting period, i.e. 1990-1994, the use of surety bonds by judges doubled and that in terms of efficiency commercial bail out performed pretrial services. These agencies claimed that the study did not give them the credit they merited for the improved track record for surety releases which they supervised. 
Ironically, the brief’s criticism of the judiciary contradicts the arguments pretrial programs advocate.  Pretrial service programs maintain that individuals should be released in the least restrictive method that will guarantee appearance and reduce re-offense/dangerousness.  If pretrial programs offer reliable and effective supervision programs that improve appearance and reduce risk then it is only likely that a judge would desire to maximize those results.  Therefore, requiring supervision of defendants released via a bail bondsmen seems logical, practical, and in the best interests of justice and the community.  Hard to argue bondsmen endanger public safety and then wish to deny the courts the very services/programs that can reduce risk and danger to the community.  This is double-speak by pretrial service professionals.  Requiring supervision services for defendants that have higher bail is a sensible for courts and judges to mandate because it reflects the seriousness taken by the judiciary in attempting to insure appearance and reduce risk to the community.

 Apropos of the foregoing: “A recent survey of pretrial programs that provide supervision showed that almost half are now responsible for defendants who have paid a commercial bail bondsmen. This shifts the expense of tracking the defendant from the bondsmen, who ostensibly is being paid a fee to do so, to you the taxpayer.” (p 4.)
Again, this is a misleading statement.  How many defendants released on surety bail bonds are being supervised by pretrial services?  According to the survey cited by the brief, about 20% of PTS releases are on commercial bail bond. Annually millions of defendants are released on commercial bail bonds. Compared to this, total annual releases made by PTS are a drop in the bucket. Furthermore, the number of PTS releases on commercial bail bonds is a drop in the ocean. This hardly presents a rip off of the tax payer. These marginal expenditures are more than off set by (1) commercial bail operating at no expense to the tax payer in millions of transactions, and two things that PTS does not do, namely, (2) payment of forfeitures for non performance, and (3) payment of premium taxes. 
That the briefs states that half of pretrial programs report the practice of judges ordering defendants released on financial bail to receive services through a pretrial program further strengthens the belief that judges are taking their jobs seriously.  They are balancing the constitutional rights of the accused with the rights of the society at large and attempting to maximize appearance while reducing risk or danger.  The costs of public safety – police, courts, jails, prisons – are never “break even” endeavors. 
The Famous BJS Study
Throughout these attacks, the commercial bail bonding industry frequently points to data that they claim supports the notion that commercial bail bonding is superior to the alternatives put in place by state legislatures and the Congress. (p.6)
The commercial bail industry has referred to three studies purporting to show that commercial bail out performs pretrial services.  

The BJS study, entitled State Court Processing Statistics, 1990-2004, Pretrial Release of Felony Defendants in State Courts (November 2007, NJC 214994), upholds the assertion that commercial bail is more effective in getting defendants to court and confirms that those released on secured bonds are less likely to commit crimes than those on unsecured release while back on the streets awaiting trial.  

What does the Bureau of Justice Statistics conclude? 

Compared to release on recognizance, defendants on financial release were more likely to make all scheduled court appearances.  Defendants released on an unsecured bond or as part of an emergency release were most likely to have a bench warrant issued because they failed to appear in court.

Not only the U.S. Government, but the academic community as well, has weighed in on the side of commercial bail.  One of the authors of the BJS study, Thomas Cohen, J.D., Ph.D. (incidentally, a former employee of PJI), has recently had an academic paper published.  The paper is entitled “Commercial Surety Bail and the Problem of Missed Court Appearances and Pretrial Detention”. (Dr. Cohen has written this as a private academician and his views do not represent those of BJS or DOJ).  Within his study, Dr. Cohen compares the performance of five counties where surety bail dominates and five where there is little to no surety bail.  In Table 3 of the study, the results show that for non-surety counties the FTA rate is 21% and for surety counties 11%, a ten percent better performance.  Also for numbers of skips remaining as fugitives: for non surety – 7%; for surety -- 3%. 

In April 2004, the University of Chicago Law School’s The Journal of Law and Economics (Vol XLVII [1]) published an article entitled “The Fugitive: Evidence on Public versus Private Law Enforcement from Bail Jumping” by two economic professors, Eric Helland and Alexander Tabarrok.  They conclude:

Defendants released on surety bond are 28 percent less likely to fail to appear than similar defendants released on their own recognizance, and if they do fail to appear, they are 53 percent less likely to remain at large for extended periods of time... Given that a defendant skips town, however, the probability of recapture is much higher for those defendants released on a surety bond.  As a result, the probability of being a fugitive is 64 percent lower for those released on surety bond...These findings indicate that bond dealers and bail enforcement agents...are effective at discouraging flight and at recapturing defendants.
The data overwhelmingly supports the notion that commercial bail is superior to pretrial services. Does the data contradict the statutes of the states and the federal government?  Hardly.  Forty-six states have laws that authorize and regulate commercial bail as does the federal government.  
Another “smoke screen” that pretrial programs try to hide behind is “recommended” for release but released nonetheless.  If a pretrial services program recommends an individual for release then how can they be impartial and then there is an effort to disassociate themselves from outcomes that are “undesirable”.  If such a standard can be allowed for analysis then pretrial services agencies will always be able to “dance” their way out of negative results…...recommended with conditions but conditions not ordered by the court so that is excluded; not recommended but released into pretrial supervision by court so that is excluded; and the possibilities to exclude negative outcomes becomes endless.

APPENDIX A
THE TRUTH ABOUT

COMMERCIAL BAIL BONDING 

IN AMERICA

NAPSA ADVOCACY BRIEF VOL. 1 – NUMBER 1 – AUGUST 2009
http://www.pretrial.org/Docs/Documents/NAPSAFP1.pdf 
Subject brief was handed out to the attendees of the 2009 NAPSA conference.  Its purpose is to deflect criticism of pretrial services by denigrating commercial bail.  The brief hardly contains a sentence that is not replete with errors, half truths, dubious innuendos, slippery evasions, and stark falsehoods.

List of Falsehoods
	Page
	Falsehood or Error
	Comment

	1
	For much of our history, judges routinely required the posting of money by the accused to secure release pending trial, even though he was considered innocent until proven guilty.  
	Presumption of innocence is for the court to decide; otherwise law enforcement officials would be unable to hold any defendant pending case disposition. 

	1
	In the past 50 years states and the Congress have concluded that money bail is un-necessary and discriminatory.
	All states, including the four which prohibit commercial bail, require money bail for release in most cases, especially high-level misdemeanors and felonies offenses.  In fact, according to a recent survey, pretrial services programs recommended that defendants be released on commercial bail 20 percent of the time. 

	1
	Financial bail is in-effective at distinguishing between dangerous and non-dangerous defendants. As a result, laws were changed. 
	Laws were changed to assist indigent, non-violent and first-time offenders in obtaining release pending trial. According to the Bureau of Justice Statistics and other academic studies, commercial bail is more effective than pretrial services programs in returning defendants of all kinds, dangerous and non-dangerous, to court as well as ensuring such defendants commit fewer crimes while out on bail.


	2
	In many jurisdictions, taxpayer-funded pretrial services programs have been established.
	This is correct if “many” equals more than one. There are over 3,000 counties in the U.S. and countless cites and towns.  At a maximum, there are less than 300 pretrial services programs nationwide and only 171 programs responded to a recent survey.  In contrast, there are 14,000 bail agents and 10,000 support personnel nationwide.

	2
	Pretrial services programs use “research-based tools” to assess defendants in order to impartially determine the best method of release.
	Constant attempts to renew or refine such tools reveal that the so called “risk assessment” instrument remains an elusive philosophers’ stone.  The use of same is spotty, varies widely from place to place, is not universally applicable, and by pretrial services programs’ admission, of marginal effectiveness. For the most part, the risk assessment is based on an interview of a defendant who is presumed to be telling the truth.

	2
	Commercial bail opposes “bail reform” because of loss of revenue. 
	This brief does not define what “bail reform” is.  If by “bail reform” the brief means the elimination of commercial bail, not only is this opposed by the commercial bail bond industry, but by the Congress and 46 states as well.  Current practitioners of commercial bail entered the scene well after the bail reforms of the mid-sixties, and have accepted the current system as effective and do not advocate for any other type of system.  


	2
	Every defendant released on non-financial conditions is one less paying customer for commercial bail.
	In the first place, not every defendant would be a client of commercial bail.  Annually there are 14 million arrests in the U.S. and only a small fraction of those arrestees are potential clients for commercial bail.  Commercial bail does not enter the scene until after the court makes a determination that a defendant is to be released on a commercial bail bond via a bond schedule or through the initial appearance process. 

	2
	Pretrial services programs are trying to bring about a “more rational pretrial justice system.”
	Are pretrial services programs implying that the current system is unreasonable and unjust? What a shock this must be for the tens of thousand of civil servants, the legislators who passed laws regarding commercial bail, the governors who enacted and administer the laws, the courts which apply such laws, and statewide departments of insurance which regulate the commercial bail industry, to discover that what they have put in place is un-rational and unjust.  

	2
	The bail bond industry has renewed its efforts to discredit pretrial services programs.
	In so far as pretrial services programs seek to eliminate commercial bail, the commercial bail bond industry will continue to oppose such efforts.  At the 2008 National Association of Pretrial Services Agencies (NAPSA) convention, the keynote speaker, Wisconsin Representative Frederick Kessler, advocated, “fighting dirty,” to eliminate commercial bail.  The commercial bail bond industry can hardly be faulted in defending itself, especially from those who profess to “fight dirty.”  Furthermore, the commercial bail bond industry does not need to discredit pretrial services programs, as their own track record discredits themselves.


	2
	For the past 50 years local and state governments have relied on pretrial services programs to maintain community safety, administer justice and help maintain jail populations.  The commercial bail bond industry is using the economic crisis to attempt to cut pretrial services programs using taxpayer funds.    
	This is a wildly over-blown claim. Releases under pretrial services programs remain a “drop in the bucket” compared to releases using commercial bail bonds.  Jurisdictions have relied on commercial bail for centuries and continue to do so because it is effective.  According to a survey of 171 pretrial services programs, most of such programs have come into existence since the 1990’s, which is hardly a track record of half a century as claimed.  The commercial bail bond industry believes that taxpayer funds should not be used to fund a system that private enterprise is already doing with a much higher level of success and efficiency.  

	2
	The bonding industry is motivated by private profit and not community safety.
	Bail agents live and work in our communities and believe public safety should always be paramount to any release type.  Pretrial services programs continue to spout this derogatory statement, which is completely unsupported.  Such comment is particularly insulting in view of national studies which show that pretrial services programs can actually foster crime be releasing defendants under conditions that give little or no incentive for a defendant to show for court.

	2
	The bail bonding industry wants policy makers and the public to believe that the reforms over the past 50 years never occurred.
	In an effort to distract policy makers and the public from looking too closely at the failures of pretrial services programs, bashing commercial bail as only being concerned with profit has become pretrial services programs’ mantra.  The commercial bail bond industry has been highly successful in pointing out the flaws of pretrial services programs that use millions of taxpayer dollars.  Such programs are no longer adhering to their original mission of releasing indigent defendants charged with non-violent and first-time offenses.  

	2
	Bondsmen want to continue to collect defendants’ non-refundable fees.
	The non-refundable fee, also called a premium, is the cost of assuming the risk of returning the defendant to all court proceedings.  The bail agent is physically and financially responsible for the defendant from the time the bond is written until resolution of the case.  The assertion that a non-refundable fee should not be collected for assuming such risk is short-sighted.  How many people at the end of their auto policy period would receive a refund on their policy because they did not have an accident?  The insurance company assumed the risk and thus the insured paid a non-refundable fee for such risk.  

	2&3
	Bondsmen promise to, but avoid, paying forfeitures.
	The brief cites misleading and dated sources as proof of this statement. In a cited case, in reality it was the commercial bail bond industry which blew the whistle on forfeiture abuses.  Regarding the cited California cases, the brief fails to take note of the forfeiture process, in which from declaration of forfeiture to judgment on same, millions of dollars might be in suspension until the matter is resolved.  The bottom line is that if the commercial bail bond industry does not pay its forfeitures, the industry would lose authority to write bonds, and hence, would already be out of business per pretrial services programs’ logic.  The fact that the industry continues to be the most effective and efficient method of release is evidence that the commercial bail bond system works.   What pretrial services programs don’t want the public to know is how much in unpaid forfeitures are owed in states where commercial bail is not allowed.  In Philadelphia for example, where pretrial services programs maintained a stronghold for three decades, the amount of unpaid forfeitures was over $1 billion!  

	3
	Bondsmen target high-fee cases, leaving less risky, low-bond defendants to sit in jail.  If a defendant out on bail is re-arrested, the bail agent is, “off the hook,” to pay the bond amount to the court. This results in the release of individuals who are potentially dangerous to you and your family because they can pay the bond.
	It is the court that makes the decision regarding which defendant is releasable on a bail bond via a bond schedule or at initial appearance.  Only the appearance of the defendant in the court exonerates the bond. When a defendant is re-arrested for a new offense while on bond, the bail agent must verify this fact and submit proof of the re-arrest to the court to have the bond exonerated.   No bond is too low for a bail agent to write. Despite the inflammatory remark about threats to, “you and your family,” pretrial services programs’ track record of releasing defendants charged with serious offenses on non-monetary means, who then often commit new crimes, is far more detrimental to public safety than release on a bail bond. 

	3
	Unlike pretrial services programs, bondsmen do not use evidence-based practices.
	Bail agents assess risk of each and every defendant released on a bail bond and often take additional collateral to further ensure the defendant appears for court.  Pretrial services programs envision a social engineering make-over of the criminal justice system, wherein they control the defendant from intake, to court, and to case resolution.  Evidence-based practices should take into account risk assessment procedures, failure to appear and re-arrest rates in order to gain an accurate understanding of success.  Yet 48 percent of all pretrial services programs have never validated their risk assessment procedures; only 68 percent calculate failure to appear rates; and only 37 percent calculate re-arrest rates.  Hence, pretrial services programs tout evidence-practices that in reality are lacking in substance.  

	3
	Tough economic times have made reliance on the “already irrational” commercial bail system more dangerous.
	The economic crunch has forced the commercial bail bond industry to offer more flexible payment plans to clients, yet rarely is found a defendant who cannot post a bail bond due to financial constraints as pretrial services programs would have one believe. The commercial bail bond industry is working in partnership with statewide departments of insurance to prevent rate-cutting practices among bail agents, which the brief rightly cites as an unhealthy practice.

	3&4
	The commercial bail industry is encouraging the use of commercial bonds in conjunction with pretrial services programs as a way to protect its profits.  
	There is a growing trend in which judges are releasing defendants on a commercial bail bond in conjunction with supervision by a pretrial services program.  This is most often done in order to have other conditions of release enforced, such as random drug testing. Pretrial services programs complain that a defendant is then forced to pay a non-refundable fee to the bail agent in addition to release under their program, which is monetarily unfair to the defendant.   Any expense to the defendant for release on a bail bond is more than offset by the gains in public safety and the premium taxes paid by the commercial bail bond industry. Pretrial services programs artificially inflate their success rate when release is in conjunction with a bail bond, while in reality, it is the bail agent who ensures the defendant appears at all court hearings and not the pretrial services program.  

	4
	The commercial bail bond business model has no place in our criminal justice system, as most of western civilization has banished the model as unsafe and corrupt.  Only the United States and the Philippines allow the practice to remain.
	Currently both Canada and the United Kingdom are struggling with a crime wave, which has resulted from pretrial services programs and their release methods.  In October 2009, the ministers of justice for Canadian provinces met in New Brunswick to call for bail reform, which in their context means something other than a pretrial services program system.  In addition, procurators from China have made three visits to the U.S. to study the commercial bail bond system due to its effectiveness.

	4
	The commercial bail bond industry has been successful in getting legislation passed  that imposes harsh administrative burdens upon pretrial services programs, which are not required of commercial bail bond companies.  
	Pretrial services programs are funded using taxpayer dollars and hence are accountable for their performance in the use of such dollars.  Pretrial services programs assert that they already keep data and statistics in other formats, yet such data is not readily accessible to the public.  The Pretrial Justice Institute (PJI), which advocates for the proliferation of pretrial services programs, has acknowledged that such programs have disparate differences in how data is collected and used, and such programs often fear data will be used against them by the commercial bail bond industry.   The commercial bail bond industry must keep meticulous records, sometimes for period of years after the bail bond transaction, as required by departments of insurance and the surety companies that underwrite the bonds.  Surety companies are required to file quarterly financial statements to departments of insurance to demonstrate solvency, and are subject to market audits.

	4, 5 & 6
	The American Legislative Exchange Council (ALEC) has a strategy to implement its “Citizens’ Right-to-Know Act” (CRTK) to impose “harsh administrative” burdens on pretrial services programs and prevent government agencies from doing the work the public expects.  
	This brief is woefully misinformed about ALEC and its role in the CRTK legislation. The CRTK legislation has been an ALEC model bill for close to a decade, and is one bill among hundreds of model bills. Legislators are free to apply model legislation to their state as they deem necessary.  ALEC had nothing to do with the CRTK legislation passed in Florida in 2008.  In fact, ALEC did not even know the bill was in process until it was almost enacted.  Regarding Texas, the ALEC incident with Harris County also had nothing to do with the CRTK legislation.  The reverse is true; the CRTK legislation was passed in Texas as a part of an omnibus crime bill, and idea for the ALEC model bill was based on that provision alone.   
In 2008, the Virginia bondsmen association introduced a bill to require that pretrial services programs to release only indigent defendants as defined by the court.  The bill passed successfully until it was defeated due to an adverse fiscal impact statement prepared by a member of NAPSA who was employed by the Virginia Department of Criminal Justice Services.   This fiscal impact statement has been proved to be false by an analysis done by the George Mason University Department of Economics.  In North Carolina, ALEC was also unaware that the CRTK bill had been introduced.  

	6
	In Ohio, the state association for bail bondsmen pushed the 2008 state legislature to eliminate a bail bond option that allows defendants to pay a refundable deposit of 10 percent of the value of the bond directly to the court.  
	Judge James Carr, who sits on the federal bench, and who is a long-time supporter of pretrial services programs, testified against this initiative. He apparently didn’t know how ineffective the 10 percent method is.  In Cleveland, according to the courts’ 2007 report, defendants released on 10 percent bail had a 48 percent failure to appear rate. Advocates of the 10 percent deposit  system say the full deposit is returned to the defendant after case disposition, but in Ohio, the courts skim most of the deposit amount off for administrative costs, fines, etc. 


	6 & 7
	The commercial bail bond industry misuses data (from the Bureau of Justice Statistics - BJS) that they claim supports the notion that commercial bail is superior to alternatives put in place by state legislatures and Congress.    
	The commercial bail bond industry has done nothing more than disseminate the conclusions of a national and reputable study, highlighting the fact that the performance of commercial bail is superior to that of pretrial services programs.  The BJS stands behind its study despite the tortured spin pretrial services programs are putting on the meaning of the conclusions.  Ironically pretrial services programs have endorsed some of the study’s findings when pretrial services were ordered in conjunction with a bail bond.  The commercial bail bond industry will give pretrial services programs merit if and when deserved.  

	8
	In 2008, the BJS issued a grant to have its methodology reviewed and revised. 
	The BJS issued a grant to review its work not because it believed its data was skewed against pretrial services programs, but because it was confident the same results would be revealed.  The 2009 data collection contract was awarded to Rejis instead of the Pretrial Justice Institute, who had the contract since the project’s inception. Secondly the BJS stated that the pretrial services programs/commercial bail bond data was very small and that it would take years to implement the new collection strategy.  The commercial bail bond industry will give pretrial services programs merit if and when deserved.  

	8 & 9
	The U.S. pretrial justice system is broken and two-thirds of the jail population is comprised of individuals awaiting trial.  In five out of six cases, individuals can’t pay their bonds as set by the court or have bonds that simply do not give bondsmen the amount of profit they want.  Pretrial services programs rely on research-based tools to sort out who should be released and who should stay in jail, a much safer and more cost-effective method.  Such taxpayer funds are put to better use.
	There is not one stitch of data that shows that the commercial bail bond system causes jail overcrowding, and the BJS empathically denies any such nexus.  Defendants released under pretrial services programs have higher failure to appear and re-arrest rates pending trial than those released on a commercial bail bond.  Given this fact, an argument could be made that pretrial services programs themselves cause jail overcrowding due to the recycling of defendants released through the program.   


	9 &10
	Bounty hunters have serious complaints regarding the current system and are opposed to efforts by the Professional Bail Agents of the United States (PBUS) and the Bail Bond Fairness Act, which would alleviate bondsmen of all financial liability for any pretrial misconduct.
	There are so few commercial bail bonds written on the federal level requiring the use of bounty hunters that this statement is ludicrous.  In addition, any bounty hunter seeking to carve out this niche does not want to compete with the U.S. Marshals Service in locating a defendant who has skipped on a bail bond. 

	10
	The National Association of Counties (NACo) recently joined other national organizations in calling for rational and safe pretrial release based upon risk assessment rather than financial means.  In response, the commercial bail bond industry has issued an “all hands on deck” campaign to lobby elected county officials against this effort to eliminate commercial bail in favor of pretrial services programs.  
	NACo has disseminated a document, written by a PJI staffer and funded by the Bureau of Justice Assistance, to county officials.  The document is entitled, “Jail Population Management: Elected County Officials’ Guide to Pretrial Services,” and states the main reason for jail overcrowding is due to the commercial bail bond industry.  While there is no shred of evidence for this contention, which has been repudiated by the BJS, the document recommends that the fix for jail overcrowding is to replace commercial bail with taxpayer-funded pretrial release programs.  The commercial bail bond industry issued the, “all hands on deck,” campaign in an effort to provide elected county officials with true and accurate information about the two release mechanisms.  

	10
	In a continuing economic downturn and constricted budgets, the commercial bail bond industry will use the states’ budget gaps as an opportunity to intensify their efforts on eliminating pretrial release programs.  ALEC has a map of targeted states for 2009.  Efforts are underway by pretrial services programs and other national advocacy groups, “calling on communities to invest more into pretrial services so that people charged with non-violent offenses . . . can be quickly vetted for community programs.” 
	ALEC has no such target map as asserted, and the commercial bail bond industry can hardly be faulted for recommending a better use of the taxpayer dollars than financing a government-run system that is less effective than a privately-funded commercial bail bond system.  In addition, pretrial services programs across the country are releasing defendants charged with violent and repeat criminal and/or driving offenses with minimal supervision.  Through the CRTK legislation, particularly in Florida, research has shown that defendants charged with DUI, battery, drug possession (including armed possession), burglary, theft, grand theft, carrying/possessing concealed weapons, forgery, lewd/lascivious behavior, exposing sexual organs, etc. are routinely being released on unsecured bail and often without ever seeing a judge for their release.    

	10
	Expose the truth about the motives of the commercial bail bond industry and their desire to maintain their commercial profit.
	The motive of the commercial bail bond industry is not relevant in any discussion regarding the issue of public safety and ensuring taxpayer funds are used wisely.  What is relevant is the effective and efficient performance of the industry in relation to a taxpayer-funded pretrial release system.  

	10
	Advocate that states make policy decisions that produce long-term benefits. 
	The commercial bail bond industry is completely in agreement with this statement.  


APPENDIX B
Where Did Government Funded Pretrial Services (PTR) Come From?  

PTR got its start with the bail reform movement in the Sixties.  They originally were set up to help the poor person sitting in jail who could not afford bail, namely, indigent first time non violent offenders. Nobody had any argument with this then, nor do they now.  But over the past four decades, PTR has expanded in size and mission, and furthermore, has established as one of its goals the nationwide abolition of commercial bail.  PTR advocates want to replace the national network of circa 14,000 bail agents (50% of whom are women) and 10,000 staffers with government agencies.  

According to the Pretrial Justice Institute, currently there are about 300 PTR operations scattered throughout the US. (There are 3600 counties in the US.).  They range in size from hundreds of employees with multimillion-dollar budgets to small part time operations.   They cost the public close to $100 million per annum. As large as this is, it is a far cry from aspiration entertained by the early proponents of the bail reform movement who advocated the excision of commercial bail to be exchanged for a PTR program in every jurisdiction.  Not only has commercial bail not faded away, it has flourished in all states with the exception of Illinois, Kentucky, Oregon, and Wisconsin.  In fact, since 1990, the number of commercial bail bonds almost has doubled.. Nationwide, the number of transactions in commercial bail dwarfs those of pretrial services. Has commercial bail survived due to the cunning of its practitioners?  Commercial bail has vigorously contested its right to exist, but there is more behind its success than the wiles of bail bondsmen.  The ultimate arbiters of commercial bail’s fate are public officials in all three branches of government.  And in 46 states they generally agree to one thing about commercial bail:  it works.  It does what it is designed to do -- get people back to court on time 

Objections to Commercial Surety Bail

Bail agents determine who gets out of jail and who does not, and, furthermore, such a third party should not be invested with this type of decision-making authority.  That the bail agent makes this call is nonsense.  It is the court that makes that decision. The bail agent does not even enter into the picture until the court has deemed the defendant eligible for release pending trial, and has set the bond amount.  

Bail agents are accountable to no one.  Bail agents sell an insurance product, a bail bond.  At a minimum, agents have to meet the state’s licensing and continuing education requirements.  They have to comply with other regulations pursuant to business and professional codes.  In addition they have to honor their contractual requirement with the courts and their insurance company on every bond they write. And their insurance companies have to be admitted to practice in each state and meet that state’s fiscal requirements and submit quarterly financial statements. They are subject to tax on insurance premiums and exposed to legal liabilities like any other business.  If their client skips they have to pay a forfeiture in favor of the state.

The taking of collateral by the bonding agent reduces his incentive to recover an absconder.  The effort and legal expense of trying to litigate liquidation of a defendant’s collateral to cover the losses of a forfeiture are way out of proportion to the effort required to apprehend the skip.  It is so bothersome that the agent often finds it more expedient to accept the loss rather than to recover the collateral. It’s much easier to track down a skip, regardless of how bothersome and expensive, than try to cash in the collateral.  This argument also fails to consider the equally as important reason for the taking of collateral -- the development of other parties to share the economic concerns for appearance.  If a criminal defendant has no one in the community willing to stand by him financially, it perhaps speaks volumes as to the defendant’s standing within the community.  If no family is willing to do so, often times this is indicative of the defendant’s previous failures, which speak to the likelihood of a future failure to appear.  A government funded pretrial release program brings neither of these controls to the table.

The vast majority of FTA’s are apprehended by law enforcement.  This is also an exaggeration. When people abscond, a warrant is issued for their arrest.  It is entered into a national criminal justice data base, called the NCIC and administered by the FBI.  It is accessible to law enforcement nationwide.  The warrant squads of most law enforcement agencies are minimally staffed and the pursuit of skips is a low priority for police.  They don’t have the resources to chase fugitives.  The only place they are likely to re-arrest an absconder is at a random traffic stop or during apprehension for another offense.   In the commercial bail industry, due to the existence of a financial incentive for returning the skip to court, apprehension of the absconder is the highest priority for a bondsman.  Bail agents return close to 97%-98% of their skips. Evidence suggests fugitives thrive and find safe haven in jurisdictions that have no commercial bail, such as Philadelphia, Washington, DC, and Multnomah County, Oregon.

The court surrenders its release power to a private entity.  The court “surrenders” no release power to a bail agent. The decision whether a defendant is to be released lies exclusively with the court.  The relationship of the bail agent to the court is contractual for a single purpose:  that the defendant appears in court.  Unacceptable risk is the sole reason a bondsman would refuse to bond out a defendant.  The bail agent is under no obligation to assume the risk any more than an insurance company is obliged to write an automobile policy for person with multiple DUI’s.  PTR says that by refusing to assume such a risk, the bail agent is overriding a judicial order.  This is not “fair” according to PTR. This concept of fairness, subjective, free floating and abstract, is without roots in either criminal or civil law.   

Some bonds are so low that a bail agent will not take the trouble to write them thereby forcing the defendant to stay in jail.  This opinion is uninformed and reflects the thought  -- “It’s too much trouble.” There is no bond so low that a bail agent will not write it.  Within the commercial bail industry, examples abound with evidence that small bonds lead to larger bonds.  Free market pressures assure that someone will write the small bond in hopes of developing a business relationship for the future.

The commercial bonding system is filled with corruption and opportunities for corruption.  In this respect, the bonding community differs little from any other.  Corruption is no more prevalent in commercial bail than in any other business or the courts, law enforcement, corrections, and so forth.  The solution is not abolition of same, but to clean them up.  For the most part commercial bail polices its own.  Bondsmen don’t cover for their own just because they are bondsmen. They are the first to approach authorities about corrupt colleagues.  Commercial bail is competitive.  Why allow another bondsman to obtain and or maintain an edge over you in the market through corrupt practices?   PTR also claims that commercial bail is like prostitution  -- abuses are intrinsic to system.  That is, wherever you find commercial bail, you find corruption.  If this were the case, commercial bail would have disappeared decades ago.  Neither the public nor public officials would have tolerated a business to operate openly that of its very nature is corrupt. Ironically, where commercial bail is prohibited in favor exclusively of PTR like in Chicago and Philadelphia, and maybe even here in Oregon, an illegal bonding variant flourishes in the shadows like prostitution.  Loan sharks put up the cash for bail for defendants and their families at exorbitant interest rates.  

Criminal justice professionals are unanimous in their belief that commercial bail is an obsolete and antiquated system.  This is hardly the case as evinced by the fact that within the judicial systems in 46 states where the use of commercially secured bonds is allowed, the use of commercial bail has doubled since the early 1990’s.  

Money bail does not work.  There is a shred of truth in this claim.  If the financial condition of release used is the ten percent deposit bail option, it’s true that money bail does not work.  Criminals love this method.  They get out of jail for one tenth the cost of the bond and there is almost nobody to pursue them.  Many criminals, especially those in the illicit drug trade, consider the ten percent bail option just the cost of doing business. 

What about the poor?  Alexander Hamilton said that when you have liberty you have disparity of wealth.  Hence, there are always going to be indigent or poor defendants.  Pretrial services were established to handle the truly indigent.  Commercial bail also helps the poor, through premium financing and credit.  And families step up to the plate.  Isn’t this a burden on families?  Of course it is. But name a family that does not willingly bear burdens for loved ones.  That’s what families are for, be it getting a kid out of trouble, paying orthodontic bills, assuming those backbreaking student loans, or that all time gut wrencher --  co-signing for your kid’s first auto loan. 

Isn’t bail paying to get out of jail?  Though out confinement, a defendant released on bail technically is still in legal custody.  The conditions of confinement have changed.  A  surety bail bond basically is an insurance policy to guarantee the defendant’s appearance.   It’s analogous to our having car insurance polices to exercise the freedom to drive.

The bonding community makes money off the misfortunes of others.  In this respect, commercial bonding is little different from physicians, attorneys, mechanics, plumbers, laundries, merrimaids, and technogeeks.  Almost every profession or business is reparative in that it fixes something.   And, furthermore, and when you receive a service, you are not surprised when you have to pay for it.

Bondmen are low-lifes.  There is no doubt that the commercial bonding profession suffers from a poor image problem due unflattering representations in the media, movies, and television. Several decades ago, this image perhaps comported with reality. Today, however, commercial bonding is complex, demanding, and highly professionalized.  It employs staffs of attorneys, accountants, insurance specialists, investigators, and IT personnel to track the status of millions of transactions.  However, even if it were true that bondsmen were lowlifes, it’s irrelevant.  Your garbage man might have a degree in comparative literature, but what you want from him is that he cleans up your trash.

But What Does Commercial Bail Bring to the Table?

Bondsmen are a necessary and integral part of the pretrial process.  They help the court maintain a social control over the defendant in a manner unknown to PTR bureaucracies.  The participation of friends and relatives is vital to both the court and bondsman by providing additional follow-up to insure the defendant’s appearance in court.

Local law enforcement is strapped for resources and bondsmen fill the gap by apprehending absconded defendants.  Bondsmen also assist the court to resolve mistaken and erroneous court dates. The bonding industry also helps ease the pressures of jail overcrowding by taking responsibility for defendants that the court could otherwise not release. 

A judge has an incentive to use a bondsman in that the responsibility for the defendant’s release is shared with the bondsman.

Bondsmen deal with the reality as they find it.   They do not determine who is arrested and on what charges, they do not create the court or dictate its release policies or set its bonds.  

Commercial surety bonds are solvent.  Upon the execution of a forfeiture judgment, the bond is vacated with a cash payment made to the state.

Commercial bail has a long history in America.  It was an outgrowth of medieval English common law in which a surety guaranteed a defendant’s appearance to answer charges.  It was a natural market driven development.  There was a need and private enterprise stepped in to provide the service. Early on in American history, corporations with enough capital and authority to become surety for others served the public interest.  They were able to charge a premium for the service.  Instead of burdening friends and family, those in need of surety could go to a company specializing in that business.  Furthermore, the law provided protection to those for whose benefit the bond was written.  Well over a century ago surety bail had become well established and most of the states had enacted statutes allowing public authorities to accept corporate surety bail bonds.  

In contrast, PTR’s aspiration to eliminate financial bonding is a concept foreign to American legal tradition.  Though touted under the shibboleth of bail reform, PTR did not organically develop from within the American system and constitutes a foreign body on the corpus of American law.  Perhaps this explains its failure and the lack of adoption by most jurisdictions.  In point of fact, PTR has survived because it has gone into the bail bond business itself.  Despite aspirations to non financial means of release and sugar-coating the reality with phrases like “least restrictive means of release”, PTR uses financial means of release, the most common of which is the ten percent cash deposit bail bond.  (By means of this method, the defendant is released from custody after depositing with the court an amount equal to 10% of the bond. If all appearances are made, the court promises to refund the deposit.) But a PTR 10% deposit bond is worthless paper, in effect, a junk bond.  In the event of an absconded defendant, the bond cannot be forfeited except pro forma because it has no financial backing. No one has assumed responsibility for the 90% balance of the bond other than the defendant himself and he’s gone. That is, nobody pays any penalty. (More seriously, this lapse prejudices the state -- both the defendant and the money are lost.)  The bottom line, however, is that PTR ends up running a financial bail bond operation funded by taxpayers, trying to duplicate the private sector equivalent.  Furthermore, in many instances, court costs, fines, attorney fees are now routinely being deducted from the funds on deposit, effectively eliminating the promise of a refund made at the outset of the transaction.

